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Medical malpractice liability insurance (MMLI) is one type of professional
liability insurance that protects healthcare professionals from liability as-
sociated with wrongful practices. This paper analyses and compares the
laws of four countries (Belgium, France, England, and Vietnam) on the
frameworks of MMLI such as insurable interest, insured risk, insured pre-
mium, indemnification, and the third party to find out the similarities and
differences of the laws of the four countries and make suggestions to im-
prove the Vietnamese law on MMLI. Comparing the systems of MMLI in
Vietnam with the nations is to be aware of the different and similar regu-
lations. The results from this study may help Vietnam to study and improve
more about the following rules through the models of MMLI of the coun-
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1 INTRODUCTION

To help medical professionals avoid or/and reduce
from the burden of medical malpractice liability, it
is indeed imperative that someone came up with a
safeguard, and the solution is insurance. Concerning
this, professional liability insurance (PLI) has pro-
vided a way in which professionals can attempt to
protect themselves as well as the parties to whom
they offer their services (Kourmatzis, 2009). PLI
has become society’s chief agency for the distribu-
tion of the cost of malpractice in the medical profes-
sion. It is quite natural that a medical practitioner is
conscious of the possibility of a ruinous malpractice
judgment and should seek the protection of insur-
ance. Medical malpractice liability insurance
(MMLI) is explicitly designed to protect physicians,

73

hospitals, healthcare facilities, and other health per-
sonnel against the financial and legal risks inherent
in providing medical care (Victor O. Schinerer &
Company, 2012).

In many countries, MMLI is compulsory for those
who are at risk of being sued by third parties for neg-
ligence. If an insurance company wants to enter a
market where many or most rules are mandatory, it
needs to adapt its products to general rule elements
(part 2) such as insurable interest, insured risk, in-
sured premium, indemnification. This study will
also indicate considerable marks such as the third
party’s rights, kinds of MMLI in the comparison of
MMLI between Vietnam to Belgium, France, and

England, the final part (part 3) will conclude the dif-

ferences between the countries which may help Vi-
etnam to reference for improving its MMLI.
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2 ELEMENTS OF MEDICAL
MALPRACTICE LIABILITY INSURANCE IN
BELGIUM, FRANCE, ENGLAND AND
VIETNAM

2.1 Insurable interest

Insurable interest means the policyholder derives
pecuniary benefit or advantage by the preservation
or continued existence of the property or will sustain
a financial loss from its destruction (Fontaine,
2016).

It is defined either in the law or at least in jurispru-
dence. Some legal systems expressly declare null
and void any insurance contract that is concluded
without an insurable interest. Others display a more
nuanced approach by maintaining an insurance con-
tract void only where the policyholder has insured a
non-existent interest to gain an illegal pecuniary
benefit thereby. In contrast, some other legal sys-
tems lack an insurable interest at the moment of the
conclusion of the contract and do not entail such se-
vere consequences (Samothrakis, 2013).

A contract of insurance is one whereby one person
promises to compensate another for any loss which
the latter might have to suffer on being exposed to
certain dangers in consideration of a price known as
premium. Thus, it is apparent that a contract of in-
surance is a contract of indemnity based on the prin-
ciples of “uberrimae fidei” (utmost good faith) and
insurable interest. Insurable interest means that it is
an interest that can be or is protected by a contract
of insurance (Prashanth, 2008). It is a relationship
between the insured and the event insured against
such that the occurrence of the event will cause sub-
stantial loss or injury of some kind to the insured.
Hence, the insurable interest may be defined as an
interest of such a nature that the occurrence of the
event insured against would cause financial loss to
the insured (Rodda, 2008).

In liability insurance, a person has an insurable in-
terest to the extent of any potential liability which
may be incurred due to damages and other costs. It
is not possible to foretell how much liability or how
often a person may incur liability and in what form
or shape it arises (Legh et al., 2008).

In Belgium, the existence of a person and legitimate
insurable interest is one of the requirements for an
insurance contract to be deemed valid. There is an
insurable interest where the realisation of an uncer-
tain event leads to a loss suffered by a person or en-
tity. Regarding liability insurance, the insurable in-
terest is the economic or personal interest that the
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insured has to avoid the realisation of the risk and its
consequences (Fontaine, 2016). Article 91 of the In-
surance Act of 2014 states that “the insured must
demonstrate an economic interest in the preserva-
tion of the property or the integrity of the estate” (the
King, 2014).

Similar to the rule of the Belgian Insurance Act of
2014, Article L.171-3 of the French Insurance Code
also defines insurable interest and the requirements
that it has to meet for it to be considered legitimate.
The French Civil Code, in Article 6, prohibits all
contracts which go contrary to public policy. The
existence of insurable interest is not mandatory at
the time of conclusion of the contract, but it is nec-
essary to be indicated in the contract. The insurance
contract cannot be concluded if the subject-matter
insured is already lost before the contract’s conclu-
sion as per Articles 1108 and 1126 of the Civil Code
(Noussia, 2007).

Under English law, the insurable interest is a right
to the property, or a right derivable out of some con-
tract about the property, which in either case may be
lost upon some contingency affecting the possession
or enjoyment of the property (Chalmers and Owen,
1913). In liability insurance, the subject matter or
the property must be precisely defined. Liability in-
surance is the insurance of the wealth, the “patri-
mony, of the insured against award(s) of damages.
An "insurable interest” is an essential element to a
contract of insurance. It has been loosely defined as
the insured’s pecuniary interest in the subject matter
of the insurance. The principle behind the concept
of the insurable interest is mainly concerned with
ensuring that a person who cannot suffer a loss is
prevented from insuring in the first place. The re-
quirement of the insurable interest in a contract of
insurance is simply another way of expressing that
an insurance contract must be a contract against the
risk of loss (Clarke, 2016).

According to Vietnamese law, the insurable interest
means a right of ownership, the right of possession,
right of use, or a property right, [or] the right and
obligation to bring up and support the subject-matter
insured (the National Assembly, 2010). Understand-
ably, it is the subject-matter insured in the context
of the civil liability of the insured person to a third
party as stipulated by the law (the National Assem-
bly, 2010). As mentioned, the insurable interest may
be defined as an interest of such a nature that the
occurrence of the event insured against would cause
financial loss to the insured (Rodda, 2012). Compar-
ing the two concepts, the one regulated in Vietnam
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seems vague. It does not clarify whether, in liability
insurance, a person has an insurable interest to the
extent of any potential liability which may be
incurred due to damage and other costs. In other
words, the law does not define whether the insurable
interest is to cover the loss of the subject-matter (the
third party) on behalf of the insured or not.

Additionally, there is no explanation of “obligation”
from Law on Insurance Business However, it is
mentioned in Law on Commercial (the National As-
sembly, 2005). That is the non-breaching party re-
quests the breaching party to properly perform or
apply other measures to perform the contract. Possi-
bly, the meaning of “obligation” would be applica-
ble in the context of insurable interest. That is the
obligation of the insurer to perform the insurance
contract to the insured person.

Similar to the three countries Belgium, France, and
England, Vietnam also indicates that a valid insur-
ance policy requires an “insurable intere”. Different
insurance policies have different insurable interests
(the National Assembly, 2010).

2.2 Insured risk

The insured risk is “malpractice, error, or mistake in
the practice of the insured’s profession”. Defining
the activity from which the liability of the insured
arises is essential to all liability insurance. Before
there can be any duty of performance of the insurer’s
promise to defend or indemnify, the insured must
have incurred a possible liability for MM (Duke,
1996).

It is generally acknowledged that insurance con-
tracts are concluded to provide cover against spe-
cific events, which are primarily regarded as a risk
(Samothrakis, 2013). The presence of an element of
uncertainty or risk is an essential element of every
valid insurance contract. In exchange for the under-
taking to pay a premium, the insurer takes over and
bears a circumscribed risk of the insured. The risk
may be described as the possibility that a specified
but uncertain event may occur (Reinecke et al.,
2007). 1t may also refer to the possibility of an un-
desirable change in the patrimonial circumstances of
the insured or as the possibility of harm (Reinecke
etal., 2007).

It is repeated that in the absence of any risk, such as
when the uncertain event has already taken place or
when the object concerning which the insurer has
described and taken over the risk has already been
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destroyed before the conclusion of the relevant in-
surance, there is no valid insurance contract
(Niekerk, 1998).

The provision most commonly used to define the
scope of the risk assumed by the professional liabil-
ity insurer is “malpractice, error or mistake in the
practice of the insured’s profession.” Defining the
activity from which the liability of the insured arises
is fundamental to all forms of liability insurance be-
fore establishing whether there can be any duty of
performance of the insurer’s promise to defend or
indemnify (Basedow, 2009).

In Article 5.14 of the Insurance Act 2014 of Bel-
gium (The King, 2014), the risk is defined as an oc-
currence in which the insured or the beneficiary has
an interest that is not in a proceeding. To be insured,
the risk must be: (1) uncertain: the uncertainty may
concern either the realization of the event or the mo-
ment of such realization; (2) possible: the insurance
contract is null and void if the risk does not exist or
has already realized itself after the insurance con-
tract; (3) and independent from the will of the in-
sured (Fontaine, 2016). Moreover, Belgian law ex-
presses that the insurance is null and void when the
risk does not exist or has already occurred at the
time of the conclusion of the contract (the King,
2014).

Similar to Belgium, uncertainty is a crucial element
of an insurance contract in French law. France's
highest ordinary court, the Cour de Cassation, con-
siders that the uncertainty is the essence of an insur-
ance contract (Cass., 1st Civ. Div., 4" November
2003, appeal on the point of law No 01-14942). The
uncertainty in an insurance contract is so significant
that, in its absence, either the insurer or the policy-
holder may see it as a condition to nullify the con-
tract. Professional liability policies are designed for
a specific risk - the risk of loss caused by the negli-
gent performance of a professional service provided
by designated professionals (Victor O. Schinerer &
Company., INC, 2012).

Similarly, in Belgium and France, a contract of in-
surance must be a contract based on an uncertain
event. Uncertainty relates to the risk of the occur-
rence of an event, which leads to loss. From a prac-
tical point of view, risk managers often make a dis-
tinction between risk and uncertainty. The term
“risk” is associated with a loss, which can be pre-
dicted and therefore insured. On the other hand, un-
certainty cannot be predicted and, therefore, cannot
be insured. The purpose of this somewhat artificial
distinction is to classify and categorise risks and the
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chances of loss associated with the risks (Etzbach,
2013).

In Vietnam, insured events mean objective events
mutually agreed upon by the parties or prescribed by
law upon the occurrence of which the insurance en-
terprises shall have to pay the insurance money to
the beneficiaries or pay indemnities to the insured
(the National Assembly, 2010). There are no more
rules to assert that “the occurrence of the insured
event” is foreseeable or uncertain. However, an in-
surable event must be completely random. It is im-
possible to guarantee an event that will inevitably
occur because it is not accidental and therefore, risk
transfer will not happen. There is a point outside this
rule, which is the risk of death. This risk will un-
doubtedly occur, but it is still a risk that can be in-
sured. However, the moment of death must be unex-
pected (Bao Viet Insurance). Although the rule is
applicable in insurance, it is not confirmed whether
it is applied in MMLLI. This point is different from
the regulations of Belgium, France, and England,
which state that the event must be uncertain.

2.3 Insured premium

The premium is the consideration required of the in-
sured, and in return, the insurer undertakes his/her
obligation under the contract of insurance. The
amount or adequacy of the premium about the risks
is a matter for the insurer rather than a court (ec.eu-
ropa.eu). However, the amount of premium charged
might be of help in determining what risks the in-
surer intended to run if the premium was assessed
on a fixed scale commensurate with the scope of
risks (Re George and Goldsmiths’ Ins, 1899).

In Belgium, the insurance contract specifies the con-
tained element, the amount of the premium, and the
manner of determining it must also be specified (the
King, 2014).

In France, the premium may be payable at the ad-
dress of the insured or any other place agreed upon
in the cases and terms restrictively set by decree in
Conseil d’Etat.

In England, the requirements for payment of a pre-
mium are made on a contractual basis. Generally,
the requirements for payment of premium will be
governed by the terms of the contract of insurance.
An insurance contract may contain a premium to be
paid at given times (J A Chapman & Co Limited v
Kadirga Denizcilik Ve Ticaret, 1998)

Likewise, in Vietnam, insurance premium means an
amount of money that the purchaser of insurance
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must pay to the insurance enterprise within the time-
limit specified and by the method agreed on by the
parties in the insurance contract (The National As-
sembly, 2000). Similar to Belgium, France, and
England, the premium rate and the method of paying
the premium must be contained in the insurance
contract (the National Assembly, 2000).

2.4 Indemnification

All forms of insurance can be divided into two cat-
egories. One of them is loss or "first-party" insur-
ance; the other is liability or "third-party" insurance.
Liability insurance is the protection against the legal
judgment or award which could be recovered from
the policyholder as a consequence of his injuring or
wrongdoing to a third party. "Professionals™ are ex-
pected by the public to be less prone to error than
ordinary people, and the force of law backs this
expectation. An insured doctor's malpractice policy
protects/covers the doctor concerning the profes-
sional acts or omissions defined in the policy in con-
sideration of a specified premium for a specified
term. After that, the carrier will protect the doctor
against any suit or claim alleging injury or death and
on account of which damages are sought. This pro-
tection includes the furnishing of legal defence and
indemnification to the limits of the policy against
any recovery made (American College of Emer-
gency Physicians).

Similar to the standard policy of coverage, Belgian
laws also state that the benefit payable by the insurer
is limited to the loss suffered by the insured. Such
damage may include loss of use of the insured prop-
erty and loss of profit (The King, 2014). Unless oth-
erwise agreed, benefits payable under a contract of
insurance of an indemnity nature shall not be
reduced by the benefits payable under a lump-sum
insurance contract (the King, 2014).

French law is similar to Belgian law. French law
states that a loss means for the purpose of risks
mentioned under Article L1142-2 of Public Health
Code, any damage or group of damage caused to
third parties, engaging the liability of the insured,
resulting from one event or group of events, having
the same technical cause attributable to the activities
of the insured covered by the insurance policy and
has given rise to one or several claims (the National
Assembly, 2002).

In English law, non-marine insurance recognises
only total and partial loss, but there is an intermedi-
ate form of loss (Merkin, 2010). The loss must first
occur during the period of cover, although the full
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extent of the damage is not yet apparent. If there is
no loss during that period, there is no right of recov-
ery (Moore v Evans, 1918).

Compared to the laws of Belgium, France, and Eng-
land, the law of Vietnam also has the same spirit of
indemnification to the third party’s loss. For exam-
ple, the law states that the amount of indemnity
which an insurance enterprise shall pay to the in-
sured person shall not exceed the amount of the sum
insured unless the insurance contract otherwise pro-
vides (the National Assembly, 2010). In addition to
the amount of indemnity, an insurance enterprise
must also pay to the insured person the necessary
and legitimate expenses of taking measures to avoid
and minimise loss and damage. Also, the costs aris-
ing must be paid, and the insured person must bear
to implement instructions from the insurance enter-
prise (The National Assembly, 2010). Vietnam has
regulated MMLI by Decree on Liability insurance
for medical examination and treatment (the Govern-
ment, 2010). This is by specifically applying the
same payment principle of the Law on Business In-
surance of 2002. The Decree says that on liability
insurance, there is the maximum amount to be paid
by an insurer for each complaint of coverage. How-
ever, it should not exceed the amount of insurance
liability for care facilities and treatment as agreed on
in the insurance contract. The level of insurance lia-
bility, including legal expenses in case of medical
establishments, must be paid by the law. The total
insurance liability based on medical examination
and treatment is the maximum amount an insurer
should pay as agreed in the insurance contract. In-
surers and medical examination and treatment estab-
lishments can arrange the premium and the scope of
the liability based on risk assessment of the medical
examination and treatment and related factors (The
National Assembly, 2011).

On the other hand, some elements under Vietnamese
law appear as “extra regulations” compared to the
other systems. The rule states that the amount of
indemnity which an insurance enterprise must pay
to the insured person shall be fixed by the market
price at the point of time. Also, in the place where
the loss is suffered and on the actual level of loss
and damage unless the insurance contract otherwise
provides. An explanation for this exception origi-
nates from the unstable and unequal market prices
in different periods and different areas in Vietnam
when assessing the extent of the damage. For exam-
ple, upon getting treated after a medical incident if
the third party went for treatment in a private hospi-
tal where fees are higher than in public ones or
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where fees in big city hospitals are higher than rural
area hospitals even though the third party had Social
Health Insurance (the Financial Ministry, 2014).
The same Article raises another question. That is to
say, the cost of price appraisal at market price, and
the level of loss and damage shall be borne by the
insurance enterprise (the National Assembly, 2010).
The author is not at all convinced by this existing
rule, yet Vietnam has a law on Price (the National
Assembly, 2013). It should take responsibility to
price appraise at market price and appraise the level
of loss and damage instead of the insurance enter-
prise. In this opinion, the licensed agency/person
who works on price appraisal governed by the Law
on Price may objectively ensure the market price
and damage’s value for the third party as mentioned
in the example.

2.5 Third-party

In order to facilitate the enforcement of claims for
the injured, some Member States (Lyde and Gilbert,
2008), for example, France and Belgium recognise
a right of the third party, in general, to directly claim
the damage with the insurer although the details dif-
fer. In the other Member States, this third party’s
rights are only exceptionally granted in certain and
insufficient cases. Under English Law (Lyde and
Gilbert, 2008), there is no common law of right af-
forded to a third party against the insurer of the per-
son who caused the injury. However, third parties
are entitled to compensation under the conditions set
out in the third parties (Rights against Insurers) Act
of 2010.

In Belgium, for insurance contracts falling under the
Insurance Act 2014, the third parties have a direct
legal action right against the liability insurer of the
party who caused the damage or loss (the King,
1992). This rule is repeated in Article 50 of the cur-
rent Insurance Code 2014 of Belgium. All types of
loss or damage can be claimed from the liability in-
surer (physical injury, property damage, or financial
loss) and if to the extent that is covered by the pol-
icy. Such direct third-party access is granted to all
types of non-marine or non-transport liability insur-
ance (e.g. professional liability insurance, contrac-
tual liability insurance, and non-contractual liability
insurance) (Keulers, 2012).

Equally, French law also accepts that the third-party
insured can claim directly under the policy (the Na-
tional Assembly, 2002). Concerning property dam-
age, there is no statutory right of direct action. Still,
case law recognises the right of a third party to claim
against the insurer on behalf of the insured. This is
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when the insured fails to do so by way of an action
obligue subject to Article 1166 of the Civil Code
(Article 1341-1, revised Civil Code). However, the
funds recovered are not paid directly to the third
party but the insured (Pierre-Olivier, 2017).

Although England does not allow the third party to
lay claim for indemnification directly, the new Act
has shown that it also protects the third party’s
rights. Specifically, the Third Party (Rights against
Insurers) Act 2010 (the “2010 Act”), finally came
into force on 1% August 2016. The 2010 Act makes
it easier for a third party to bring a claim against an
insurer when the insured party has become insol-
vent. The 2010 Act will replace the Third Parties
(Rights against Insurers) Act of 1930 (the “1930
Act”) and is designed to extend and improve the
rights of third-party claimants.

Entirely different from Belgium, France, and Eng-
land, Vietnam’s law does not allow the third party
to claim for indemnity directly. The law clearly ex-
presses that a third party shall not have the right to
directly require an insurance enterprise to indemnify
the third party unless otherwise specified by the law
(the National Assembly, 2000). The law does not
specify any more exceptions for the third party to
claim directly. The liability of the insurer only arises
if the third party claims an insured person for indem-
nity, loss, or damage caused by the insured’s fault
during the duration of the insurance (The National
Assembly, 2000). Apparently, the third party’s
rights are not given enough attention. An excellent
example of English law is that the third party can
carry out a claim if the insured is in insolvency to
make sure that, in the end, the third party’s rights are
secured.

3 CONCLUSIONS

In conclusion, MMLI of the four countries: Bel-
gium, France, England, and Vietnam, contains the
same essential elements. However, there are differ-
ences among themselves. To make MMLI more
comprehend and applicable, Vietnamese law should
clarify the meaning “obligation” in the situation of
insurable interest other than borrow the definition
from another law. Typically, Vietnam does not al-
low direct third-party claims for indemnification.
This restriction keeps the third-party away from
claiming for damages satisfactorily if the insurance
fails to pay them as his/her expectation. Therefore,
it is necessary to allow the third-party claim for in-
demnification directly.

Vol. 12, No. 3 (2020): 73-79

Moreover, Vietnam does not clarify the rules for
protecting the third party’s rights once he/she is not
satisfied with the compensation. While MMLI has
historically existed and developed for an extended
period in Belgium, France, and England, MMLI is
an obligation, Vietnam has just begun to promote
the legislation. It is also more details on professional
liability insurance in Law on Insurance Business as
well as on the Decree on Liability Insurance in Med-
ical Examination and Treatment. The addition of
this regulation aims to create a safe and secure work-
ing environment for medical professionals, helping
them avoid the risk of financial exhaustion when
having to compensate for patients.
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